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Magalie Roman Salas
Secretary
Federal Communications Commission
The Portals
TW-A325
445 12th Street, S.W.
Washington, D.C. 20554

Re: Written Ex Parte Presentation
CC Docket No. 98-183 I

Dear Ms. Salas:

EX PARTE OR LATE FILED

Attached please find two copies of a letter written on behalf of EarthLink, which was
delivered to the FCC's Common Carrier Bureau on January 3,2001. Please include the attached
letter in the public record in the above-captioned proceeding. Should you have any questions,
please feel free to contact me.

Sincerely,

4/ dt:-
Mark J~orrnor

No. of Copies rec'd_--D-~~
List ABCDE
------_._---_... -
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EarthLink, Inc. ("EarthLink"), by Its counsel, files this letter to emphasize the Importance
of the Commission's pending consideration of the above-referenced docket. EarthLink urges the
FCC to reiterate that consumer choice and competition require that all Internet service prOVIders
("ISPs") have reasonable and nondiscriminatory access to the wireline telecommunications
services of facilities-based carriers.

To its credit, the Commission has been cognizant for decades of the substantial public
interest benefits of ensuring that all facilities-based wireline carriers offer their underlying
telecommunications services in a nondiscrimmatory and reasonable manner to competing
information service providers. This fundamental principle has stimulated the rich array of
services consumers today enjoy. Now, espeCIally as advanced telecommunications serVIces, such
as Digital Subscriber Line ("DSL"), are increasingly offered by both incumbent local exchange
carriers ("LECs") and their new affiliates, it is even more important for the FCC to ensure that
ISPs have access to these unbundled services, regardless of carrier affiliation. ~ot only will thiS
key step continue the growth, vitality and diversity of IS? services. it will foster market-dmen
consumer choice and vigorous competition m the broadband arena.

This unbundling requirement, articulated many times and set forth most cogently In the
FCC's Computer II precedent, establishes a clear obligation for the wireline telecommUnications
Industry: facilities-based carriers that also offer Information services must "acquire transmISSion
capacity pursuant to the same prices, terms, and conditions ... when their own facilities are
used.,,1 The Commission recognized that this bedrock tenet should apply broadly for all \l,lrellne

I Amendment ofSection 64 702 of the CommiSSIOn 5 Rules lind Regulations. FInal DeCISIOn, 77 FCC 2d J8~. -l-:':,
( 1980) ("Computer II").
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carriers because "a basic service is the budding block upon which enhanced services are
offered."z

Significantly, the FCC has long held that this obligation IS grounded In the fundamental
common carriage framework of Title II of the Communications Act. J Pursuant to Sections 201
and 202 of the Communications Act. an inherent obligation ofa common carrier is to otTer
telecommunications services to all users - \I,hether affiliates and non-affiliates - without unjust
and unreasonable discrimination.~ A carrier's refusal to otTer an unbundled telecommunications
service to unaffiliated ISPs. while granting its affiliated ISPs access to these services. is per se a
vIOlation of these basic statutory obligations. DSL and other telecommunications services. un­
enhanced by "bells and whistles" that [SPs may not need or want. remain the vital building
blocks that allow all information service provIders to offer their products. Carrier failure to make
them available is an unjust and unreasonable practice.

Legal precedent for this guiding principle is strong. As competition has evolved. the FCC
has reiterated the need for access to wireline telecommunications services. beginning in the
1950s with the "Hush-a-Phone" decision and continuing to the present. 5 mdeed. the FCC's
discretion to delineate practices that are unjust and unreasonable as proscribed by SectIOns
201 (b) and 202(a) has been repeatedly affirmed, allowing the Commission to ensure that earners
do not undermine competition and that service requirements retlect market conditions.1> [n
today's market. access for ISPs to wireline telecommunications service inputs. including DSL. IS

no less critical than it has ever been - and may be more so. While EarthLink does not address
here the FCC's policies and pronouncements in other contexts. such as regarding wireless
applications and markets, the record is clear that an integral component of attaining the public
interest and the mandates of the Communications Act in the wireline context is to reaffirm that

2 rd.

\ Computer II. 77 FCC 2d al 387 (Under Compuler II, the "common carner otTenng of baSIC transrrusslon ser.lCt:s
are communications services and regulated as such under traditional Tille II concepts"): Independent Data
Communications Manufacturers Association. \1emorandum Opinion and Order, 10 FCC Rcd. 13717. 13719 (. 131
(CCB 1995) ("Section 202 of the ACl also prohibits a carner from dlscnrrunaung unreasonably In Its pronslon of
basic services.") ("IDCMA"); Competltlon In the Interstl1te Interetchange Jfarkerplace. \1emorandum OpinIOn JnJ
Order on Reconsideration, 10 FCC Red. 4562, -l580 n. 72 (1995) (same).

·.n USc. §§ 201(b), 202(a).

; Hush-a-Phone Corp. v. U.S., 238 F.2d 266 (DC. Clf. 1956); IDC\1A, 10 FCC Rcd. al 1372-l (frame relav ser.lce
must be unbundled from enhanced service, and olTered on a tanlTed basiS).

o Cellnel Communications, Inc. v. FCC, 149 F3d 429.437 (61l1 Clr. 1998).
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facilities-based carriers must unbundle their telecommunications services at nondiscnmJnJtorv
rates, terms and condl-tions.

ill accordance with the CommissIOn's ex parte rules. two copies of this letter wtll be tikJ
with the Commission's Secretary's office. Should you have any questions regarding this ktter.
please feel free to contact the undersIgned.

Sincerely,

hJt7L
Donna 7'J. Lampert
\-1ark J. O'Connor
Counsel for EarthLink. Inc.

cc: Glenn Reynolds
Michelle Carey
Jodie Donovan-May
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EarthLink, mc, ("EarthLink"), by Its counsel. tiles this letter to emphasize the importance
of the Commission's pending consideration of the above-referenced docket. EarthLink urges the
FCC to reiterate that consumer choice and competition require that all [ntemet servIce provIders
("ISPs") have reasonable and nondiscriminatory access to the wireline telecommunications
services of facilities-based carriers.

To its credit, the Commission has been cognizant for decades of the substantial public
interest benefits of ensuring that all facilities-based wireline carriers offer their underlying
telecommunications services in a nondiscriminatory and reasonable manner to competing
mformation service providers. This fundamental principle has stimulated the rich array of
services consumers today enjoy. Now, especially as advanced telecommunications services, such
as Digital Subscriber Line ("DSL"), are increasingly offered by both incumbent local exchange
carriers ("LECs") and their new affiliates, it is even more important for the FCC to ensure that
[SPs have access to these unbundled services, regardless of carrier affiliation. Not only wi II this
key step continue the growth, vitality and diverSity of [SP services, it will foster market-dnven
consumer choice and vigorous competition In the broadband arena.

This unbundling requirement, articulated many times and set forth most cogently in the
FCC's Computer II precedent, establishes a clear obligation for the wireline telecommunications
industry: facilities-based carriers that also offer information services must "acquire transmIssion
capacity pursuant to the same prices, terms, and conditions ... when their own facilities are
used.,,1 The Commission recognized that this bedrock tenet should apply broadly for all wlrellne

I Amendment ofSecczon 64702 ofthe CommlsslOn's Rult's ancl Rt'gulaczons. Final DeCISIOn, i7 FCC 2d 38~. ~-;'5
( 1980) ("Computer un).
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carriers because "a basic servIce is the building block upon which enhanced services are
offered. ,,2

Significantly, the FCC has long held that this obligation is grounded in the fundamental
common carriage framework of Title II of the Communications Act. J Pursuant to SectIOns 201
and 202 of the Communications Act, an inherent obligation ofa common carrier is to alTer
telecommunications services to all users - whether affiliates and non-affiliates - \vlthout unjust
and unreasonable discrimination.~ A carrier's refusal to otTer an unbundled telecommunications­
service to unaffiliated ISPs, while granting its affiliated lSPs access to these services, is per se J

violation of these basic statutory obligations. DSL and other telecommunications services. un­
enhanced by "bells and whistles" that ISPs may not need or want, remain the vital building
blocks that allow all infonnation service prOViders to otTer their products. Carrier failure to make
them available is an unjust and unreasonable practice.

Legal precedent for this guiding principle is strong. As competition has evolved. the FCC
has reiterated the need for access to wlreline telecommunicatIons services, beginning in the
1950s with the "Hush-a-Phone" decision and continuing to the present.s Indeed, the FCC's
discretion to delineate practices that are unjust and unreasonable as proscribed by SectIons
201(b) and 202(a) has been repeatedly affinned. allowing the Commission to ensure that earners
do not undennine competition and that service requirements retlect market conditions. 6 [n
today's market, access for ISPs to wireline telecommunications service inputs. including OSlo IS

no less critical than it has ever been - and may be more so. While EarthLink does not address
here the FCC's policies and pronouncements In other contexts, such as regarding wireless
applications and markets, the record is clear that an integral component of attaining the public
interest and the mandates of the Cornrnunications Act in the wlreline context is to reaffinn that

, 11·

; Computer II, 77 FCC 2d at 387 (Under Computer II, the "common carner olTenng of baSIC transrrusslOn serolct:S
are communicatIons services and regulated as such under tradlllonal Title II concepts"): Independent Dara
Communications Manufacturers ASSOCiatIOn. \1emorandum OpinIOn and Order, 10 FCC Red. 13717. 13719 I- 1.')
(CCB 1995) ("Section 202 of the Act also prohIbits a carner from dlscnrrunatlng unreasonably In Its provIsion of
basic services.") ("IDCMA"); CompetitIOn In rhe {nrl!rstate In/efeTchangl! l,(arkl!/placl!. \1emorandum Opinion Jnd
Order on Reconsideration. 10 FCC Red. 4562, 4580 n. 72 1199S) (same).

• 47 USC §§ 201(b), 202(a).

, Hush-a-Phone Corp. v. U.S., 238 F.2d 266 (DC. Clr. 1956); IDC\1A, 10 FCC Red. at 137241 frame relay sc:rolCe
must be unbundled from enhanced service, and olTered on a tanlTed basiS).

o Cellnet Commurucallons, Inc. v. FCC, 149 FJd 429. 43716'- Clr. 1998).
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facilities-based carriers must unbundle their telecommunications servict:s at nondiscnmmatorv
rates, tenns and condItions.

[n accordance with the CommissIOn's ex parte rules. two copies of this letter \\111 be tiled
with the Commission's Secretary's office. Should you have any questions regarding this ktler.
please feel free to contact the undersIgned.

Sincerely,

&jt1L
Donna :"J. Lampert
:'v1ark J. O'Connor
Counsel for EarthLink, [nco

cc: Glenn Reynolds
Michelle Carey
Jodie Donovan-May


